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IN THE 
UNITED STATES COURT OF APPEALS | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,290 
RAYMOND GRAHAM, 


Appellant 


Vv. 


VERNELL R, ROBERTS, 


Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES | 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


QUESTION PRESENTED* : 
In a malpractice suit brought by plaintiff. patient, against the 
defendant, dentist, that arose as a result of the removal of an upper 
molar which created an oral anthum communication and this con- 
ditions extended over a period of three months, worsening to such 
a degree that the entire facial sinuses became infected, necessitating 


* . . o . 
This case has not been previously before this Court. 


extensive treatment by a medical specialist, major and minor surgery 
plus 22 days hospitalization and 6 months followup treatment, and 
further that the evidence showed that the defendant improperly 
undertook to manage and treat such conditions, though not quali- 
fied and should have referred the cause to a medical specialist , was 
there not sufficient evidence to sustain the jury’s finding that there 
was proximate cause between the proved malpractice and the sub- 
sequent injuries? 


REFERENCES AND RULINGS 


By memorandum decision of April 9, 1969, the Honorable 
Richmond B. Keech granted the defendant's motion for judgment 
Non Obstrante Verdicto on the grounds that there was not a suffi- 
cient showing of proximate cause by plaintiff. This decision is 
unreported. 


JURISDICTIONAL STATEMENT 


Jurisdiction in this appeal is found in the provision of Title 28, 
Section 1291, et seq.. of the United States Code, as revised, and in 
Rule 73 of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 


Summary of Proceedings 


The appellant. Raymond Graham, filed an action in the United 
States District Court seeking damages for alleged malpractice by the 
appellee, dentist, Dr. Vernell R. Roberts, a licensed dentist practic- 
ing in the District of Columbia, (JA 1-2). In this suit, the appellant 
demanded damages in the sum of $25,000. 


The appellee, through his attorney, filed an answer to the suit 
(JA 2-3). Thereafter on February 19, 1969, the case came on to be 
tried before the Honorable Richard B. Keech and a jury. The issue 
pursued at trial was the failure of the appellee, dentist, to exercise 
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the required degree of care during the post-operative stages of appel- 
lant’s recovery for a tooth extraction. The appellant relied on the 
doctrine of Res Ipsa Loquitor as specified in the Pre-Trial Order (JA 
4). | 

The appellant testified in his own behalf. Also called as wit- 
nesses for the appellant were Dr. Sabri, an Otholaryngologist; Mrs. 
Betty B. Graham, the appellant’s wife and the appellee, Dr. Roberts. 
The appellee’s case in-chief consisted of testimony from his recep- 
tionist, Helen Issacs and his own testimony. | 


The jury returned a verdict in favor of the appellant for ‘the 
sum of $10,668.45. The appellee, thereafter, sought by motion, a 
new trial or judgment non obstante verdicto. The appellant filed an 
opposition to this motion and the Court, by memorandum opinion, 
granted the appellee’s motion for judgment n.o.v. This appeal fol- 
lowed. 


The Trial 


The appellant, Raymond Graham, testified that during the 
month of May, 1963, he went to the appellee, dentist. and had a 


tooth extracted. (JA 8) After the extraction, the appellant was 
permitted to go home. No reference was made by the appellee at 
that time concerning any unusual condition of his socket. (JA 8) 
The appellant returned to the dentist’s office the following day be- 
cause of considerable pain. (JA 9) The appellant continued to 
experience pain at the extraction site and within a short time 
returned to the appellee’s office for further treatment. The appel- 
lant also returned a thrid time shortly thereafter (JA 9): on’ this 
occasion, pus was removed from his gums and the appellee informed 
him that he had an “open socket” (JA 10). | 


In June of 1963, the appellant was seen approximately four or 
five times in the appellee's office (JA 10). The appellant’s gum had 


become swollen and pus was present: this latter condition required 
lancing. Headaches were also noticed. (JA 11) During the course 


of his treatment in the month of June, the appellant was advised 
that he hada “dry socket™ and that the appellee could take care of 
it. GA 11) In July. the appellant due to continuing pain, made 


daily visits on 2 number of different occasions. The appellant be- 
gan tO experience a continually running nose (JA 12): an unusual 
odor began to eminate from the appellant’s mouth (JA 12). The 
appellant was again advised that the appellee could take care of 
his condition. 

The appellant testified that during the month of August, he 
went to the appellee for treatment on about five occasions. (JA 13) 
The earlier sypmtoms had not subsided. (JA 13) Appellant had 
never before experienced any nose or sinus trouble. he had never 
been treated for any nose inflamation or infection. (JA 11) The 
appellant suggested that he might need to see an eye, ear and nose 
doctor. but the appellee indicated that he was capable of correcting 
the problem. (JA 14) 


The appellant visited the appellee two or three times during the 
month of September. His condition had grown progressively worse 
and that pills prescribed by the appellee were largely ineffective. 
(JA 14) The appellee said that his condition was progressing satis- 
factorily. Also during the month of September, the appellant was 
treated by Dr. Sabni. According to the appellant, his wife insisted 
that he see a specialist because of his condition (JA 15). He was 
treated in the doctor’s office and arrangements were made for his 
admittance into the Washington Hospital Center for further treat- 
ment. (JA 15) 


DR. JOSEPH SABRI, testified on behalf of the appellant. His 
specialty in the field of medicine was with reference to Otholaryn- 
gologist, the study of the ear, nose and throat (JA 16). The doctor 


indicated that his initial treatment of the appellant was on Septem- 
ber 25, 1963. (JA 16) His examination at that time revealed a 
pathology known as pansinusitis or severe infection of the sinuses. 
He performed a surgical procedure in his office and subsequently, 
two other surgical procedures at the Washington Hospital Center 
(JA 16). In his considered opinion, Dr. Sabri, believed that the 
fistual or tunnel which led grom the extraction site to the max- 
illary sinus was initiated at the time of the tooth extraction, there 
being no previous history of sinus trouble. (JA 17-18) The appellant's 
condition was diagnosed as a severe condition subsisting over a period 
of at least several weeks. (JA 20) The witness also tuled out as a 
matter of reasonable medical certainty, the possibility that the infec- 
tion may have been caused spontaneously or as a result of any con- 
genital disease (JA 20). 


The appellee, DR. VERNELL R. ROBERTS, was called Iby the 
appellant, (JA 25) and testified that he practiced dentistry in the 
District of Columbia (JA 25). On May 14, 1963, he extracted the 
upper right second molar tooth of the appellant (JA 25). The appel- 
lee stated that after the extraction he noted the presence of. an oral 
anthroum communication or opening from the mouth to the sinus (JA 
26). During the course of practice for 12 years the appellee had 
seen approximately 5 communications of the type present in the 
appellant’s mouth (JA 27). The appellee informed appellant that if 
he had a problem with his mouth because of the communication he 
should return for further treatment (JA 27-28). At that time, ‘the doc- 
tor did not dispense any medicine to guard against infection (JA 28). 
The day after the extraction, the appellee did not examine the appel- 
lant but did dispense a prescription to him JA 28-29). According to 
appellee’s recollection he next saw the appellant in August of 1963 
(JA 29). 


In answer to a hypothetical question with reference to circum- 
stances under consideration (JA 29-30) the appellee indicated that the 
standard of care for a dentist in the District of Columbia in 1963 
would be to make an incision. under the area and close the flaps 
over it. Should the problem persist. the patient would be referred 
to an ear. nose and throat specialist. (JA 31) Appellee further testi- 
fied that when the disease known as pansinusitus is oberved in a 
patient. the practice in the District of Columbia is to refer the 
patient to'a specialist. (JA 31) It was appellee’s opinion that after 
dental extraction accompanied by an anthroum from the site, as well 
as pus. swelling. foul odor. headaches and facial pain could be 
caused by a toothache: (JA 32) post-operative pain and infected 
sinus. (JA 33) A dentist in the District of Columbia would attempt 
to treat an infected sinus if it abuts the site where the extraction 
took place. the purpose being to affect closure at the extraction site. 
(JA 34) 


The appellee further testified that he made efforts in July of 
1963 to contact the appellant through his wife (JA 35). Appellee 
maintained that he saw appellant on August 17, 1463 and learned 
of the nasty taste in his mouth, draining nose and mouth as well as 
the presence of a draining fistula at the extraction site. (JA 35) 
The appellee was aware of the infected sinus at that time but did 
not attempt to treat nor did he refer the appellant to a specialist 
(JA 36-37). 


Appellee next saw the appellant on August 24, 1963 at which 
time he had affected closure of the socket but advised appellant that 
since the headaches still persisted he would take him to a specialist 
for sinus trouble. (JA 37-38) On August 26, 1963 he again saw appel- 
lant and found that closure was complete. The appellant was doing 
fine and had no complaints (JA 38). Appellee saw appellant on 
one other occasion, September 9, 1963. (JA 39) 


Appellant’s wife, BETTY B. GRAHAM, testified that aie per- 
sonally drove the appellant to appellee’s office in June of 1963 and 
there was present at that time a drainage from his nose necessitat- 
ing the use of a large amount of tissue. 


Appellee called as a witness his receptionist, HELES ISSACS. 
On direct examination by appellee’s counsel she indicated that she 
had assisted in the extraction of appellant’s tooth on May 14, 1963, 
and further, that in July appellee told the appellant’s wife aa he 
should return for treatment (JA 39-40). 


Testifying in his own case in-chief appellee dentist established 
that he had extracted appellant’s tooth on May 14, 1963, (JA 40) 
and diagnosed a communication and ruptured sinus (JA 40): he also 
believed that under normal circumstances the closure should be af- 
fected in 2 to 3 weeks. He subsequently attempted to affect closure 
at the extraction site in August of 1963 (JA 41). His suggestion to 


appellant to see a specialist was not heeded. (JA 42) 


ARGUMENT 


THERE WAS SUFFICIENT EVIDENCE TO SUSTAIN THE 
JURY'S FINDING OF NEGLIGENCE IN THE POST-OPERA- 
TIVE CARE AND TREATMENT BY THE APPELLEE AND 
THAT SUCH NEGLIGENCE WAS THE DIRECT AND PROX- 
IMATE CAUSE OF THE RESULTANT INJURIES TO THE 
PLAINTIFF. 

A plaintiff in a medical malpractice case. in order to recover, 
must show that his injury was a result of the failure by the defend- 
ant to use that degree of care and skill ordinarily exercised by his 
profession in his own or similar localities. Rogers v. Lawson, 83 
U.S. App. D.C. 281, 282. 170 F.2d 157, 158 (1948): Prosser, 
Torts section 31 (1955). The applicability of this standard to the 
dental profession is well settled. Hill et al y, Parker et al, 12 Wash. 
2d 517, 122 P.2d 476 (1942). 


Viewing the evidence most favorable to the appellant (Price ¥. 
Nevland, 115,U.S. App. D.C. 335, 320 F.2d 674 (1963)), it is indis- 
putable that the evidence indicated malpractice. The evidence 


showed that upon the extraction of a molar tooth, the initial pres- 
ence of an anthroum communication of fistula. The appellant over a 
period of three months exhibited progressively worsening symptoms 
which were obviously apparent. This condition deteriorated to such 
an extent that appellant needed immediate hospitalization and sub- 
sequent surgery with attendant care and treatment for a period of 
many months. 


Appellant does not contend that mere injury or pain to a patient 
is negligence but he does contend that where the physical symptoms 
and circumstances show that where post extraction treatment by a 
dentist is beyond his professional capacity and should be referred to 
4 medical specialty. then from this point on the dentist is responsi- 
ble for his failure to make such referral. 


It is not necessary that a plaintiff always prove negligence and 
proximate cause by expert testimony. Where the common knowl- 
edge or experience of laymen is such that they can recognize or 
infer negligence from the facts. such testimony may be dispensed 
with. 41 Am. Jur.: Physicians & Surgeons, Sec. 129; 70 CJS. 
Physicians & Surgeons. Sec. 62. p. 1009. See also Brumberger v. 
Burke, 56 F.2d 55: Wash. Hosp. Center v. Butler, 127 U.S. App. 
D.C. 379, 384 F.2d 331 (1967); and Smith v. Reitman, 384 F.2d 
331 (1967). 


In the instant case, the appellee is establishing the applicable 
standard in the District of Columbia, unequivocably stated that it 
would not be proper for a dentist to treat the disease known as pan- 
sinusitis. Dr. Sabri testified that, in fact, the disease had existed for 
several weeks prior to his initial treatment and that the infection 
arose from the original tooth extraction in May of 1963. Yet the 


appellee continued his alleged treatment into the month of Septem- 
ber. The plaintiff, a laymen, had never suffered with any illness or 
disease or symptoms indicating an infected sinus. He depended, 
solely on the skill, competency and advice of his dentist. His con- 
dition reached such an obvious state that pus ran from his nose, his 
breath had a terrible odor, and he complained of excruciating head- 
aches. Appellant submits that in the exercise of reasonable care and 
skill the jury could reasonably infer that the appellee was negligent 
in not referring appellant to a specialist. Christie v. Callahan, 75 U.S. 
App. D.C., 133, 124 F.2d 825 (1941). See also Darling y. Semler, 
145 Or. 259, 27 P.2d 886 (1933); Hill v. Parker, 12 Wash. 2d 517, 
122 P.2d 476 (1942): Butts v. Watts, 290 S.W. 2d 777 (1956). 


As was said in Kopecky v. Hasek Bros. et al, 163 N.W. 162 
(1917): 


. Negligence may be found from facts and cir- | 
cumstances from which the want of due care is a! 
reasonable inference, as well as by direct evidence | 
from experts or others. If an injurious result is shown | 
to have followed the treatment, such result as does | 

not ordinarily attend or follow when due care and — 
skill have been exercised by competent operator, an | 
inference of negligence is justified in the absence of | 
explanation, and a jury so finds from such a showing. 
its verdict thereon is not without support . 


The sole reason for the trial Court’s granting appellee’s motion 
was the failure of the appellant to establish a causal relation between 
the proved negligence and the injuries and damages sustained. _Appel- 
lee submits that the evidence clearly established the original, 'condi- 
tion in May of 1963: a time in August of 1963 when the appellant 
knew or should have known that the disease had reached a stage 
where he could no longer treat it. Griesal v. Fabian. 184 Cal. 42, 
84 P.2d 634 (1938). The appellee at all times, knew of the fistula 
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and should have realized the possibility of infection: but dispensed 
no antibiotics and continued to treat the disease. There is no pos- 


sibility of conjecture for the jury based on the facts and circum- 
stances of this case. 


As was said in Griesal. supra, 


~ __' It is not essential in the matter of casual con- 
nection that all uncertainty be eliminated: it being 
sufficient if the plaintiff establish that it is more 
probable that the injury came in whole or in part 
from the alleged negligent act complained of then 
from any other source . . ie 


See also *Quick v. Thurston. 110 U.S. App. D.C. 169, 290 F.2 
360 (1961). The jury may infer the ultimate fact from those estab- 
lished. *Kosberg ». Washington Hospital Center, 349 F.2d 947 
(1968). 


The trial Court’s interpretation of the law puts the onerous bur- 
den on the innocent plaintiff to show a particular point in time with 
exactness as to when the appellant should have been referred to a 
specialist. The appellee, negligent in the first instance, had the bur- 
den to rebut the inference that all the resultant injuries and damages 
were caused by his failure to refer the appellant to a specialist at the 
very latest in August of 1963. 


CONCLUSION 


The appellant submits that there was sufficient evidence to sustain 
the jury’s finding of negligence in the post-operative care by appel- 
lee and that such negligence was the direct and proximate cause of 
the resultant injuries to the appellant. 


Respectfully submitted, 


John A. Shorter, Jr. 
508 - Sth Street N.W. 
Washington, D.C. 20001 


Counsel for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Raymond Graham 
2257 13th Street, N. E. 
Washington, D. C. 


Plaintiff 


We Civil Action No. 805-65 
Vernell R. Roberts, M.D. 
901 Emerson Street, N. W. 
Washington, D. C. 


Defendant 


COMPLAINT FOR DAMAGES 
(Malpractice) 
Comes now the plaintiff, Raymond Graham, and represents un- 
to this Court as follows: 


1. That the jurisdiction of this Court is invoked by virtue of 
the fact that the amount in controversy exceeds Ten Thousand Dol- 
lars ($10,000.00), exclusive of costs. 


2. That the plaintiff is a citizen of the United States and a res- 
ident of the District of Columbia and that the defendant Vernell R. 
Roberts is a practicing dentist in the District of Columbia. 


3. That during the month of May, 1963, on or about May 15, 
the plaintiff, Raymond Graham visited the defendant Roberts pro- 
fessionally for the purpose of receiving dental treatment, i.e. the ex- 
traction of a tooth, and that the defendant, in the course of so do- 


ing, negligently, carelessly and in violation of the standard of care 
imposed upon him extracted the plaintiffs tooth in such a manner 
as to cause severe injury to the plaintiff. 


JA 2 


4. That thereafter. the defendant was negligent and careless in 
that he did not render proper and good post and follow-up treat- 
ment and care to the plaintiff. 


5. That as a direct result of the defendant’s negligence afore- 
said. the plaintiff was caused extreme physical pain, nervousness, and 
mental anguish and to expend much money for medical care and 
treatment. The plaintiff was further caused to louse much time from 


his employment. 


WHEREFORE. plaintiff demands judgment against the defend- 
ant in the sum of Forty Thousand Dollars ($40,000.00) besides costs. 


/s| John A. Shorter, Jr. 
Mitchell, Ellis & Shorter 
508 Fifth Street, N. W. 
Washington, D. C. 
Attorney for Plaintiff 


ANSWER TO COMPLAINT 


Comes now the defendant, Vernell R. Roberts, M.D. by and 
through his attorneys, Welch, Daily and Welch, and for answer to 
the complaint filed herein states: 


FIRST DEFENSE: The complaint fails to state a cause of action 
upon which relief can be granted. 


SECOND DEFENSE: The defendant is not required to plead to the 
allegations of paragraph one. The defendant admits the allegations 
of paragraph two, and denies the allegations of paragraph three, four 
and five, except that the defendant admits that during the month of 
May, 1963 the plaintiff was a patient of the defendant for the pur- 
pose of the extraction of a tooth. 
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THIRD DEFENSE: The defendant avers that his care and treatment 
of the patient was in accord with good and approved practice for 
like practitioners in the District of Columbia in 1963. 


FOURTH DEFENSE: The defendant avers that the plaintiff was un- 
cooperative and refused to follow the advices of the defendant with 


regard to his care and treatment. 
WELCH, DAILY & WELCH © 
BY: | 
/s/ Walter J. Murphy, Jr. 
505 Investment Building 
Washington, D. C. 20005 
Attorney for Defendant 
Dr. Vernell R. Roberts 


JURY DEMAND 


The plaintiff demands trial by jury of all issues involved here- 


PRETRIAL PROCEEDINGS 
Damages for personal injuries due to negligence (malpractice). 
THE PARTIES AGREE TO THE FOLLOWING ee 

OF FACTS AND STIPULATE THERETO: 


The P was and is a citizen of the District of Columbia and D 
is a dentist, practicing in Washington, D.C. P was a patient, ‘of the 
defendant on May 14, 1963, and on said date the D extracted a tooth 
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of P by removing the crown thereof and extracting the roots of the 
tooth individually. 


THE PLAINTIFF CLAIMS that he consulted the D to obtain 
his services in connection with a toothache. He believes it was his 
right upper tricuspid that was affected. He asserts that the extrac- 
tion of the tooth was accomplished with much difficulty. During 
the night, the P had an extreme amount of pain which continued 
during the next day. On the next day, the D examined the P and 
gave him some medicines. The P’s condition worsened; the place 
where the extraction occurred became infected. The P began to 
experience a variety of symptoms associated with an injury to his 
nose or sinus. (Pan Sinusitis) The D did not properly treat this 
condition. although the P brought the matter to his attention and 
returned to him several times. Eventually the P had to seek other 
medical treatment, and on September 30, entered a hospital under 
the care of a surgeon who performed two procedures. The P was 
in the hospital for 22 days. 


P asserts that the foregoing difficulties were caused by the neg- 
ligence of and failure by the D to use the degree of skill and care 
ordinarily exercised by dentists in the District of Columbia in that 
after the tooth was extracted, he did not drain the cavity and only 
prescribed medicines, and that he did not take into consideration the 
danger of a possibility of injury to the P in removing P’s tooth be- 
cause of the proximity of the sinuses to the tooth and the roots 
thereof which were removed, and he used excessive force, the wrong 
tools, and failed to use leverage to extract the tooth. 


P further relies on the doctrine of res ipsa loquitur. 
CLAIMED SPECIAL DAMAGES: 


Washington Hospital Center $ 1,115.45 
Yater Clinic 428.00 


Medicines 30.00 


Transportation 25.00 
$ 1,598.45 


THE DEFENDANT asserts that as a result of the removal of 
the root, an oral anthral communication existed. The patient was 
so advised and requested to return for follow-up care. The patient 
did not return as requested. 


This D avers that his method of extraction of this tooth was 
within the accepted standards of practice for like practitioners in the 
District of Columbia in 1963 and that the complications suffered by 
the P following the extraction of this tooth were caused by the pat- 
ient’s failure to adhere to the instructions of this defendant. : 


D denies any negligence and denies the applicability of the doc- 
trine of res ipsa loquitur. 
| 


FURTHER STIPULATIONS 
Witnesses known by the defendant: 


Matthew J. Sullivan, DDS 
The parties 


The parties agree to file with the Clerk of the Court and to mv- 
tually exchange, on or before December 19, 1968, a list of the names 
and addresses of any witnesses known to them, other than: those 
listed herein, including medical and expert witnesses, who have knowl- 
edge of any aspect of this case, indicating those who may be used 
at the trial. Impeachment witnesses are not to be included. 


The following may be admitted in evidence without formal 
proof, subject to all legal objections: hospital records: x-ray 'plates; 
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The Examiner has requested counsel to come to the trial with 
the maximum amount of authority to settle the case which will be 
allowed them by their principals. 


/s/ Pretrial Examiner 
TRIAL COUNSEL: 


‘si John A. Shorter. Jr. Counsel for Plaintiff 


f 


isi Walter J. Murphy. Jr. Counsel for Defendant 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WASHINGTON, D.C. 20001 
RICHMOND B. KEECH 
UNITED STATES DISTRICT JUDGE 


April 9, 1969 


John A. Shorter, Jr., Esq. 

508 - 5th Street, N.W. 

Washington, D.C. 20001 
Attorney for Plaintiff 


Walter J. Murphy, Jr., Esq. 
1511 - K Street, N.W. (Investment Building) 
Washington, D.C. 

Attorney for Defendant 


Re: Raymond Graham v. Vernell 
Roberts, M.D., C.A. 805-65 


Gentlemen: 


This matter is before the court on defendant’s motion for judg- 
ment n.o.v. or in the alternative for new trial. Counsel assigns many 
grounds, but the one which the court finds to have merit is the fail- 
ure of the plaintiff to show proximate cause by evidence of the type 
required. The court entertained serious doubt as to sufficiency of 
the evidence presented as to causal connection at the time of the 
trial. However, in keeping with the practice approved by out Court 
of Appeals, the court permitted the case to go to the jury without 
prejudice to motion for judgment n.o.v. should such action become 
necessary. 


The negligence here claimed and proved is that the defendant 
failed to timely refer plaintiff to an ear-nose-and-throat specialist 
upon ascertaining, or when the facts were such that the defendant 
should have known, that the plaintiff was suffering from an ‘infec- 
tion which, according to the established practice of dentists in the 
District of Columbia, required reference (at the times important in 
this matter) to such a specialist rather than treatment by a dentist. 
There was no charge by plaintiff of negligence in the extraction, but 
only in the post-operative care. 


The court has again considered the evidence or lack thereof, in 
light of the briefs of the respective counsel, and is constrained to 
grant the motion of the defendant for judgment n.o.v., as there is 
no evidence of the character required showing a causal relationship 
between the negligence of the defendant Doctor and the injuries 
and damages claimed. There was no medical testimony from which 
the jury could reasonably find that, had the plaintiff been timely re- 
ferred to an ear-nose-and-throat specialist. the spreading of the in- 
fection to other sinuses would have been prevented or curtailed, with 
less damage, pain and suffering to the plaintiff. nor that the treat- 
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ment by such specialist could have been less severe in character or 
duration. The need for expert testimony cannot be challenged. 


It follows. therefore. that the motion for judgment n.o.v. should 
be. and the same is hereby. granted. 


Yours very truly, 


/s/ Richmond B. Keech 


[3] RAYMOND GRAHAM, 
* * * 


DIRECT EXAMINATION 


BY MR. SHORTER: 
Q. May we have your full name and home address, sir? A. 
My name is Raymond Graham, and I live at 3125 P Street, South- 
east. 
x= * * 
[5] Q. Do you know the defendant in this case, Dr. Vernell 
Roberts? A. Yes. sir. 
s * * 
{6} Q. Do you remember seeing him during the month of May 
1963? A. Yes, sir. 
Q. Do you know the date, sir? A. I think it was the 23rd. 
Q. What took place at that time? A. Dr. Roberts pulled one 
of my teeth. 
x * * 
[11] Q. Now, before you left, and after the extraction, did he 
tell you anything about the condition of your mouth, sir? Or let me 
ask you this. What, if anything, did he tell you about the condition 


of your mouth? A. He didn’t tell me anything. 
= * * 
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{12] Q. And what, if any, experience did you have concern- 
ing the extraction, the place where the extraction had occurred, sir? 
A. It had kept paining just like he had never pulled the tooth. 

* * * ' 

Q. How were you feeling the next morning? A. Painful. The 

tooth was still hurting. And then that afternoon, about six-thirty, I 


went back to his office and found him in. 
x= * * 


[16] Q. And did there come a time that you next saw the [17] 
Doctor, sir? A. Yes, sir. 
Q. And when was that? A. That was about two or three days 


later. 

Q. Why did you go see him then? A. Well, my mouth kept 

hurting. 
* * 

[18] Q. Now, at that time that you went to see him, did you 
have any more of the pills left that he had prescribed for you? A. 
I can’t remember. I might have. : 

Q. Now, after this visit that you are telling us about, how did 
your mouth or this condition feel after you left the dentist? A. It 
felt better. | 

Q. For how long did it feel better? A. About three or four 
days. 
Q. Then how did it feel? A. Then I would have to go back. 
Q. Did you go back? A. Yes, sir. 

Q. And what would he do when you went back? A. He would 
rinse my mouth out and put this— | 

MR. MURPHY: If Your Honor, please, I think we are getting 
rather imprecise time. We don’t know how many times we are talk- 


ing about or the dates. 
*x * * 
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{19] Q. What did he do. sir, when you went back? A. He 
rinsed my mouth out. He got the pus out of my gum and put some 
cotton in it with some stuff on it. I don’t know what the stuff was. 
He wet it and packed it in that place that was open in my gum, and 
it would feel better. 

Q. Now. during these visits, ight up to this point that you are 
telling us about, did the Doctor ever tell you what your condition 
was? A. He said it was improving. 

Q. Did he ever tell you what it was, what was wrong with you? 
A. No. He told me once I had an open socket. : 

* * * 

{21] Q. In May of 1963, which is the period when you say 
you had this extraction, now from the time that you had the ex- 
traction down to the end of the month, how many times did you 
see Dr. Roberts about this condition that you have described, sir? 
Just within the balance of that month? A. I would say about three 
times. 

Q. Now, dealing with the month of June, the next month, did 
you see the Doctor at all during that month? A. Yes, I did. 

Q. Allright. When, was that in connection with this condition 
and problem that you have been telling us about? A. Yes, sir. 

Q. Now, how many times did you see him during the month 
of June? A. I think I saw him quite a few times during the month 
of June. 

THE COURT: Approximately how many times, sir, if you know? 

THE WITNESS: I would say approximately about four times, 


or five. 
x * * 


{22} Q. Now, during the month of June, and we are speaking 
only of the month of June, what was the condition of this socket, 
this area where the extraction had occurred? A. It was still sore. 
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Q. Did you notice anything else about it? A. Yes, sir, I not- 
iced my gum was swelling; and it would have pus in it; and the Doc- 
tor would lance it and get the pus out; and it would feel better. 

Q. Now, would he do this during all of the visits that you had 
to him in June? A. Yes. 

Q. Now, was there any other feeling that you were experienc- 
ing connected with this soreness, sir? A. Yes, sir. 

Q. Tell us what that was? A. Well, my head started aching; I 
would have headaches. 

* * * 

[24] Q. Now, did you and Dr. Roberts ever have any conver- 
sations about your condition, that is, during the month of June? A. 
He told me I had a dry socket and he could take care of it.' 

Q. Did you ask him what that meant, sir? A. No, sir. I trusted 
him. I thought it was all right. 

x * * 

[27] Q. Now, what were you experiencing by way of feeling 
and anything else that you were doing that was showing itself that 
was connected with this condition, sir? [28] A. Well, it caused 
my nose to run all the time, I had to carry 4 box of Kleenex 
around with me and keep blowing my nose, and a bad odor would 
come from my mouth. 

Q. Now, this nose-blowing condition. when did that first be- 


gin, sir? A. That was around July. 
x * * 


[29] Q. Had you ever had any problem or trouble or disease 
with your nose or your sinuses, sir? A. No, sir. 

Q. Prior to this period that we are speaking about? |A. No, 
sir. 

Q. Had you ever been under the care of any doctor for nose 
or throat infection or inflammation before this? A. No, sir. 
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Q. You say you noticed this nose blowing and this substance 
in your nose and coming from your nose during the month of July. 
For how long a period of time did that condition persist? A. That 
persisted the whole time until I seen Dr. Sebrey. 

* * * 

{30} Q. Now. you said that you noticed some sort of odor 
coming from your mouth or in your mouth, is that right? A. That 
is when the Doctor would lance the gum. 

Q. [just want to know if I heard you right. Is that what you 
said? A. Yes. sir. 

Q. When did you first take note of that? A. That was along 
about June. 

Q. Now. had you ever before in your life had or noticed any 
such odor about your mouth? A. No, sir. 

Q. Can you tell us where the odor was coming from, if you 
know? A. Whenever I blow my nose or he lanced the gum, I [31] 
would smell odor. 

Q. Now. these symptoms or conditions that you are telling us 
about. the nose blowing, the odor about your mouth, the headaches, 
the swelling of your gum, did you ever discuss these with Dr. Rob- 
erts? A. Yes, sir. 

Q. You definitely remember that, sir? A. When I asked Dr. 
Roberts about it, he told me that he could take care of it. 

Q. Now, did you tell him about it at or about the time that 
you were experiencing these problems? A. Yes, sir, he knew it. 

Q. Did you ever have to blow your nose in his presence? A. 
Yes, sir. 

Q. Did he ever see the substance that came out of your nose 
at that time? A. I didn’t open the tissue and show it to him. I 
would be in the office, and I would have to blow my nose. 

Q. Did you and he ever have any conversation about this? A. 
The only thing I told him about I had to blow [32] my nose, and 


how it was acting; and he said he could take care of it. 
x= * * 
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Q. And about the headaches that you say you were having, did 
he know about that? Did you ever discuss that with him? A. Yes, 
sir, that is what he gave me the pills for. 

* * * 

Q. Now, during the month of August 1963, the next follow- 
ing month, did you see Dr. Roberts during that month, sir? |A. 
Yes, sir. 

Q. How many times did you see him during August, if you 
[33] can give us an approximation? A. I guess about five times. 

Q. Did you see him at his office, sir? A. Yes, sir. 

Q. Would these be professional visits? A. Yes, sir. 

Q. And for what reason would you go there? A. For him to 
treat my gum. 

Q. This is the same gum that you have been telling us about 
all the time? A. Yes, sir. 

Q. Allright. What complaint did you have during the month 
of August that you can remember? A. Well, my head was still ach- 
ing. And then this gum would swell and pus would get in it, and he 
would lance it. 

Q. Would you say that your condition was getting better or 
getting worse? A. Well. the headaches seemed to get more constant 
than usual. 

Q. How about the gum swelling, was that in any way becoming 
better during this period? A. No, sir. 

Q. Were you still, during the month of August 1963, [34] hav- 
ing any trouble with your nose in so far as it running or having to 
be blown? A. Yes. sir. 

x *& * 

[36] Q. Now, during the month of August. did you Ihave any 
discussion with the Doctor about your condition? A. Yes, sir, I 
asked him about it. | 

| 
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Q. What conversation did you have with him? A. I told him 
once I thought I should see an eye. ear, and nose doctor: and he said 
that he could take care of it: that they just want to take my money. 

Q. How is that again? A. He said they just want to take my 
money. that he could take care of it. 

Q. Now, during September. did you see Dr. Roberts? A. Yes, 
sir. 

Q. How many times did you see him in September? A. Two 
or three times. I guess. 

Q. What was your condition at that time, was it better or worse? 
A. It was worse then. 

Q. In what way was it worse? A. My headaches started, just 
wouldn't stop. hardly stop. The pills weren’t doing too much good 
then. 

Q. Did you talk to Dr. Roberts about that? [37] A. Yes, 
sir. 

Q. What did he say to you? What did you tell him, sir? A. I 
toid him how I kept having these headaches and things, and then he 
changed the pills. 


x * * 


Q. Now in September when you saw him, did he do anything 
for you or to you, sir? A. Yes, sir. 

Q. What did he do? A. He got the pus out. 

Q. Would that be in the same way you described as he did it 


on other occasions, sir? A. Yes, sir. 
= * * 


{38} A. Yes, sir, I went down to see Dr. Sebrey. 

Q. Before you went to see Dr. Sebrey, did you have any con- 
versation with him, in September? A. I just went to see him about 
my gum that he was lancing. 

Q. What did he say, sir? A. He said it was coming along. 

Q. Did there come a time that you saw Dr. Sebrey as you were 
about to tell us? A. Yes, sir. 
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Q. Do you know when that was? A. That was in September, 
I believe. 
Q. Do you know the date in September? A. No, sir, I can’t 
recall the date. 
_* * | 
[39] Q. Why did you go to Dr. Sebrey? A. Well, my wife 
kept asking me to go see some eye, ear, and throat doctor; and when 
I would ask Dr. Roberts about it, he said he would take care of it. 
And I trusted him and kept going back to him. 
Q. How did you get to see Dr. Sebrey? A. I went down there 
with my wife, and she insisted that I see Dr. Sebrey. So I went in. 
. Did you have an appointment with him? A. No, sir. 
. So you went with her, is that right? A. Yes, sir. 
. Did you see Dr. Sebrey? A. Yes, sir. 
. Did he examine you at that time? A. Yes, sir. 
. Did you tell him about the symptoms that you had then? 
, sir. | 
. And did he do anything for you at that time? A. Yes, sir. 
. What did he do? [40] A. He got a big old pan and put 
some tubes up my nose, and he would pump them like this, and all 
this stuff would just fill up the pan. 
Q. Was this in his office? A. Yes, sir. | 
x * * 
Q. Which hospital did he arrange for you to go? I am talking 
about when you first saw him? A. Washington Hospital Center. 
Q. And what day were you to go in the hospital? A. The day 
I went to see him, I can’t recall the date, but I was supposed to go 
that Monday. 
Q. Ona Monday. Would that have been the following Mon- 


day after you saw him? A. Yes, sir. 
* *e * 
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[100] DIRECT EXAMINATION 


BY MR. SHORTER: 

Q. Would you state your full name? A. Dr. Joseph Sabri. 

Q. Are you a medical doctor, sir? A. Yes, sir. 

Q. Do you practice in any particular branch of medical spe- 
cialty? A. I am an ear, nose and throat specialist, Board certified. 

* * * 

{102} Q. What is your present business affiliation? A. I am 
an otolaryngologist at the Yater Clinic. 

Q. I think you referred to yourself as a— Otolaryngologist. 
That means ear, nose and throat specialist. 

= * * 

{103} Q. Now did there come a time, sir, when in the course 
of your practice you saw the plaintiff in this case, Mr. Raymond 
Graham? A. Yes. 

x * * 

THE WITNESS: This is August 12, 1964. Mr. Graham asked 
me to send this to whom it may concern. 

“Mr. Raymond Graham first consulted me on September 25, 
1963 with the following history. In June 1963 the right upper tri- 
cus pid was extracted. This was followed by swelling of the cheek, 
pain and drainage into the mouth. He claimed [104] he had no pre- 
vious sinus disease prior to the above. 

“Examination revealed tender right frontal and right maxillary 
sinuses. The nose showed pus in the middle turbinate on the right 
with severe swelling of the nasal mucosa. The mouth revealed a small 
fistula in the right upper alveolar ridge. The right maxillary sinus 
was irritated and two ounces of pus was obtained. An x-ray of the 
sinuses revealed right pansinusitis. The disease being extensive, the 
patient was booked for surgery at the Washington Hospital Center 
to be admitted on September 30, 1963. While waiting to be admit- 
ted he developed severe swelling of the forehead and eyes duc to a 
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flareup of the frontal sinusitis. This required trephining of the right 
frontal sinus for drainage purpose performed on September 30, 1963, 
at the Washington Hospital Center. Two weeks later, on October 
14, 1963, a right radical frontal sinusotomy and right Set) 
had to be performed. 

“The patient, with the above surgery, improved and was seen at 
my office on various occasions, the last being on May 12, 1964.” 

xs * * ! 

{105] Q. What did your examination show, sir. as to the con- 
dition of this man’s sinuses? A. Well as I mentioned before. he had 
what we call a pansinusitis, which means all the sinus on his head 
were involved. That includes the front, the maxillary sinus below 
the eyeball and several small sinuses which go back from the bridge 
pf the nose back to the base of the skull. This man had all these 
sinuses involved. Inspection of the x-rays that I took proved that, 
and beside that he had a fistula. A fistual is a tunnel that leads 
from the mouth where the tooth was extracted to the sinus. and 
that meant that the pus from the sinus was draining all the time in- 
to the mouth of the patient. and this usually results from the ex- 
traction of a tooth. 

Q. So you saw an extraction site, is that right? A. I saw a 
fistula which mean this little tunnel. Of course he came to me two 
or three months after the tooth was extracted. I think the tooth 
was extracted in June and he consulted with me in September. Sep- 
tember 25, 1963. That was over two months after the extraction. 
So I could not see by that time—the area of extraction had healed, 
but you could see a little tunnel leading from where the tooth was 
into the sinus. | 

[106] Q. What caused the tunnel, that is what I would like to 
know, sir? A. Well, he gave no history of any sinus disease’ prior 
to the extraction. Many times the root of a tooth can be so badly 
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diseased and can extend into the cavity of the sinus. You see this 
sinus sits right on the tooth, the maxillary sinus, and the tooth ana- 
tomically extends into the cavity of the sinus, and if you have what 
we call an abscess. meaning there is an infection around the root of 
that tooth. then following the extraction, once in a long while the 
infection can spread from that tooth into the cavity of the sinus. 
That tooth was preventing the pus from draining into the mouth. 
Once you remove it, there is nothing preventing that pus draining 
into the mouth. The drainage prevents the funnel from closing. 

Q. When this particular tooth was removed, was that in your 
judgment the condition that you saw, pansinusitis, is that the con- 
dition that you saw was the condition that existed at the time the 
tooth was removed? A. Well, since he gave no history prior to the 
tooth extraction, I have to presume that the tooth extraction initiated 
the sinus infection. It could be either way. I have to be honest 
with you. If a patient has given a history of repeated sinus infec- 


tion before the tooth extraction, removing the tooth would just create 
a channel of pus. 

[107] THE COURT: Do you have an opinion as to which one 
it is? 

THE WITNESS: Since he gave no history of infection of that 
sinus prior to the infection or the extraction, I have to say the ex- 
traction initiated the sinus infection. 


THE COURT: You are saying it is your opinion that it occurred 
at the time of the extraction? 

THE WITNESS: That is right. 

BY MR. SHORTER: 

Q. Is the infection that you speak about, is it capable of spread- 
ing, sir, Or worsening? A. Yes, an infection following a tooth ex- 
traction usually at the beginning is localized to this side, to the max- 
illary side. The drainage area of this sinus and other sinuses are in 
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the front and they all drain into the nose. The drainage area isa 
small area located into the nose. When this sinus gets filled with pus 
and is draining into the nose, it causes quite a bit of swelling. Now 
that drainage blocks the other and the infection can spread from one 
to the other sinus. Usually this sinus is involved first and the frontal 
is involved secondary. But the infection of this sinus is difficult and 
requires external operation and extensive operation. 

x * * 

[109] MR. SHORTER: First | want to know how this condi- 
tion would be treated. We have to concede that a dentist is not qual- 
ified to remove a pansinusitis. We are perhaps in the same area. 
This is an illness beyond the ken of a dentist and this is one of the 
things that this doctor is going to tell us, Your Honor. He will tell 
us that this type of condition is not one that can or should be 
treated by a dentist. That is exactly what he is going to tell us. 

* * * 

[110] MR. SHORTER: I do not think he has to be a dentist 
to say that within a particular specialty he knows something by’ virtue 
of his own qualifications and training and the interest of the par- 
ticular organs involved and particularly anatomically that a dentist is 
not qualified or capable of treating it, especially as it gets worse. 
That is what he is going to say here. 

* * * 
[111] BY MR. SHORTER: 

Q. Given the condition that you have described, the condition 
of maxillary sinus, do you know, sir, what the practice in the den- 
tal profession is concerning the treatment of that particular condi- 
tion in the District of Columbia? 

THE COURT: This is as of 1963, Doctor. 

THE WITNESS: No, I am afraid I cannot answer that question, 
how would a dentist treat it. 
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{113] Q. Now, Doctor, the condition that you observed, that 
you found upon your examination on September 25, 1963, was that 
3 mild condition or was that a severe condition of the disease? [114] 
A. Now, sir, it was a severe condition. It was so severe, that it 
spread not only to the front sinuses, while waiting for a bed in the 
hospital, he developed what we call pan-opthalmitis eye. His eye was 
pushed forward, as it was a secondary condition. 

Q. Was there also edema too? A. He developed what we call 
orbital silbitis, which is a severe form of pan-opthalmitis. That is 
why I could not operate on this right away. I had to make a hole 
into the sinus to drain the sinus to quiet down the edema before go- 
ing in and doing the definitive surgery. 

Q. Given the findings of your examination on the 25th, do 
you have any opinion, sir, as to how long Mr. Graham’s condition 
had been severe? 

MR. MURPHY: This is based only on your examination. 

THE WITNESS: At least several weeks I would say. 

BY MR. SHORTER: 
Q. That is independent of anything? A. Several weeks. 
x & * 

{128] Q. Doctor, do you have an opinion based on a reason- 
able {129] amount of medical certainty as to what caused, what was 
the direct cause of infection of the frontal sinus? A. Yes, I answered 
that before. It was the maxillary sinus that usually proceeds the 
the frontal sinus infection. 

Q. Are you thereby ruling out in this particular patient, Mr. 
Graham’s case, the fact that it may have happened spontaneously or 
as a result of congenital disease? A. Yes, I am ruling that out. 

Q. In your judgment, based on your experience, it is your Op- 
inion that the frontal infection was preceded by infection from the 
maxillary? A. In this particular case, definitely, yes. 

Q. Do you have an opinion, sir, based on your experience, on 
the findings of your examination, the history you obtained, an o- 
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pinion with a reasonable medical certainty as to the cause of the in- 
fection in the maxillary sinus? A. This particular infection? 

Q. Yes. A. As I mentioned before, when there is no history 
of any sinus disease, we have to presume that the extraction of the 
tooth was the initiating cause because you have opened a channel 
into a clean cavity. The mouth cavity is a dirty cavity. Occasion- 
ally it extends into the sinus and it is infected. So by removing the 
tooth and thus recreating a channel into an infected cavity, with is 
the mouth, that can in certain situations lead to infection of the 
sinus. 
[130] Q. Do you say that is a cause of this case? A. In the 
absence of sinus disease before, I have to say yes. | 

Q. Is your opinion in that regard, or with reasonable medical 
certainty, sir, are you saying that as a matter of reasonable medical 


certainty, sir? A. Definitely. | 
*x* * & | 


[132] THE WITNESS: The last time I saw him for this par- 
ticular problem was May 12, 1964, and at that time he had no symp- 
toms whatsoever. Of course he has the scar to show for the sur- 


gery in the eyebrow. Other than that, his sinuses were free and not 
infected and he had no complaint. 
ex * * 
[145] BY MR. MURPHY: 

Q. Let us get back to the timing of this thing, Doctor. I gath- 
er from your testimony that the course of these things can blow 
up in four or five days, but can take several weeks, but you: lare in- 
dicating in this case it probably took several weeks? A. That is 
right. 

Q. Lalso gather, Doctor, from your description of the situation, 
you feel it would be fairly obvious to a medical doctor that} some- 
thing is wrong in the sinuses? A. That is correct, to a medical doc- 
tor. | 


Q. I am not asking you about a dentist. A. A specialist. 
Q. A doctor, an M.D. 
THE COURT: I do not understand you, sir. I do not get the 
question, Mr. Murphy. 
BY MR. MURPHY: 


Q. During this period of several weeks, is there a point that 
you can say'it would be obvious to an M.D. that this man had some 
difficulty in the sinuses? A. An M.D. is not a specialist. He might 
suspect it, but he will not be able to diagnose it. A clever M.D. 
would suspect something wrong. But he will not be able to [146] 
suspect the extent and pathology involved. 


Q. Then it is something that requires you to make such a di- 
agnosis. Doctor, I think you should be told that this gentlemen was 
an M.D. on September 17, eight days before he saw you and that 
doctor gave him some pills for head aches and could make no di- 
agnosis. A. I would not be surprised at all. An M.D. sometimes 
misses the diagnosis of chronic sinus disease. 

x= * * 
[147] BY MR. SHORTER: 

Q. Do you know a doctor by the name of Joseph W. Cowan, 
1100 Nash Street, North Carolina? A. Yes, sir. 

Q. Have you ever been under the care of that particular doc- 
tor? A. Yes, sir, I went to see him. 

Q. How many times had you been under his care? A. Once. 

Q. Do you know what the date was that you saw him, sir? 
[148] A. 'It was during the time that my wife’s brother died and 
I was down in North Carolina for the funeral. That was about 
four or five days after I saw Dr. Sabri. 

Q. Now you heard Dr. Sabri say that it was the 30th of Sep- 
tember that you saw him? A. Yes, sir. 

Q. Iam sorry, the 25th of September when you first saw him? 
A. Yes, sir. 
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Q. Is that in accord with your recollection? A. Yes, sir. 

Q. The reason this comes up, sir, is because in responsé to 
some questions known as interrogatories that were propounded by 
Mr. Murphy to you that were received in our office, you gave cer- 
tain answers to some of the questions, do you remember that? A. 

I remember answering some questions. 

Q. Calling your attention to the fourth question, “Give the 
name and address of all physicians and dentists you have consulted 
with regard to injuries claimed in this suit, and give the day or dates 
when you saw these persons, nature of examination and treatment 
rendered and the amount charged therefore,” and the answer that 
was made to this question is. “Dr. Joseph W. Cowan, 1100 East 
Nash Street, Wednesday, September 17, 1963, $3 for office visit, 
$14 for medicine.” [149] Do you remember making that answer? 
A. Yes, that is a wrong date. I saw Dr. Cowan in North Carolina. 
But that is when I went down for my brother-in-law’s funeral.’ That 
was after I had been to Dr. Sabri. 

Q. Could you tell me this time what you used as your refer- 
ence or what it was that caused you to say it was September 17, 
1963? A. I was just mixed up on the date. 

x * * 
[157] BY MR. MURPHY: 

Q. Do I understand that now you have a recollection that you 
had your tooth extracted by Dr. Roberts in May of 1963? A. Yes, 
sir. 


Q. Do you recall having told Dr. Sabri that it was June? A. 
It has been about five years ago, and I cannot remember dates. I 
am sorry. I did not have a calendar. 

Q. At the time you saw Dr. Sabri, it was what, three or four 
months? A. I saw Dr. Sabri in September. 
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Q. And at that time you told him June you had the [158] 
tooth out, is that not correct? A. Yes, sir, I forgot the date. | 
could not remember. 

z= * * R 

[159] Q. In 1966 the deposition was taken in my office. Were 
you in pain at that time, that afternoon, were you in pain that after- 
noon? A. No, sir. 

Q. That was much closer, three years closer to the date of the 
occurrence? A. Yes, sir. 

Q. Do you remember being asked when you had your tooth 
pulled? A. Yes, sir. 

Q. Do you remember what date you gave me that? A. No, 
sir. 

Q. Do you remember being asked these questions on page 7, 
“OQ. When was the tooth pulled? “A. You mean what date and 
month? 


“Q. Yes. “A. I cannot remember the dates. I will tell you 
[160] the truth. I think it must have been—I know the Redskins 
were fixing to play an exhibition game that day and I had a ticket 
and I could not use it. I think we were playing the Chicago Bears, 


but I could easily find out that day if you have to have it.” 
zs * * 


[170] BY MR. MURPHY: 

Q. To recapitulate the testimony on timing, you said in May 
of 1963 you went to see Dr. Roberts approximately three times, is 
that correct? A. Sir, I am sorry. I cannot remember how many 
times I went to see him. It has been so long. I cannot recall one 
times this week or last week. I am sorry. I cannot recall all those 
times and days. If I had to mark it on the calendar—I am sorry. 

Q. Mr. Graham, I am not trying to make a fuss about it. Iam 
trying to get at what you really do remember. A. It has been so 
long. It is hard to remember. 
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Q. In June of 1963 you told me four or five times. But ‘also 
you say it has been so long it is kind of hard to remember? A. I 
just cannot remember. You have to go so much. You cannot re- 
member what time and day. 

* * * 
[174] BY MR. MURPHY: 

Q. Would you deny that you gave this history to the Washing- 
ton Hospital Center: “Had a molar, right upper pulled in June 1963. 
Two weeks later began having pain in the right frontal area. Dentist 
‘drained it by splitting the gum’ two months ago.” 

This history was given on the 30th of September, 1963. ‘Do 
you deny that you gave that history? A. No, sir. I would not deny 
it. 

*x* * * 
{ [182] BY MR. SHORTER: 
Q. Would you state your full name? A. Vernell R. Roberts. 


* * * 


Q. You are a dentist, are you not? A. Yes, I am. 
x * * 


[187] Q. Where is your office. sir? A. 5503 Georgia Avenue. 
* * * H 
Q. Where was your office located then, sir? A. 901 Emerson 
Street, Northwest. 
Q. Were you in part time practice in May of 1963 or were you 
in full time practice of dentistry? [188] I was in full time practice 


of dentistry. 
x * * 


[193] Q. Upper right second molar. Now the extraction was 
the third illness, sir, what was the date of that? A. May 4, 1963. 
Q. What did that involve, sir? A. An extraction. 


Q. What tooth? A. Upper right second molar. 
x * * 
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Q. What was this date in May that you said you extracted the 
tooth? A. It was the 14th of May. 1963. 

Q. Not the 4th. is that right? A. The 14th. 

* * * 

[196] Q. Did you run into any particular course of trouble in 
this extraction, or did you notice any particular problem after the 
extraction in this case? A. Yes, some problem, not much, no. 

Q. Tell us what problem that you observed on the occasion of 
this treatment, sir? A. He had an oral anthrol communication. 

Q. What is that? A. It is a communication from the oral cav- 
ity to the anthroum. 

Q. When you say anthroum, what are you referring to? [197] 
1 do not think all of the ladies and gentlemen of the jury understand. 
A. That is part of the anatomy. That is a part of the anatomy in 
the head. 

Q. Does it have a common name that maybe we could under- 
stand? A. Yes. 

Q. What? A. It is the maxillary sinus. 

Q. So there was an opening from the mouth to the sinus, the 
maxillary sinus, is that right? A. That is correct. 

Q. Now this opening, sir, was this at the site of the extraction? 
A. Yes, it was. 

Q. You saw this? A. Yes. 

-_* * 

Q. Now this condition, sir, is that a condition of pathology? 
A. No, sir. 

Q. What would you describe it as? A. A surgical perferation 
of the anthroum or perferation [198] of the communication of the 
maxillary sinus, as you prefer. 

Q. The maxillary sinus? A. Yes. 

Q. The extraction, was that had with much or little difficulty? 
A. Some difficulty. 


x * * 
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{200} Q. Let us leave that. 

In your prior practice, sir, had you ever had this to occur be- 
fore. that is to visualize and see an oral anthroum communication as 
a result of an extraction that you have personally done? A. Yes. 

Q. How many occasions before this had you experienced that? 
A. I do not know how many, but they happen. 

Q. Would you sait it is a few or many, sir? A. I would say a 
few. 

Q. Would it have been less than five, sir? [201] A. I A 
been practicing since 1951. It has been some time. I do not re- 
member how many, probably more than five. 

Q. From 1951 down to 1963 is what I am talking abou A. 
Yes. 


Q. About five? A. Perhaps more than five. 
*x * * 

[209] A. Itis possible. But it did not occur to me that it was 
infected. 

Q. It did not occur to you? A. No. 

THE COURT: It did not occur to you? 

THE WITNESS: That the sinus was infected at the time eI ex- 
tracted the tooth. 

THE COURT: I thought he asked you did it occur to you with 
this condition that you said was left, whether that would in your op- 
inion affect the sinus? 

THE WITNESS: No, oh, no. 

BY MR. SHORTER: 
Q. You did not anticipate that? A. No. 


* * * 


[210] Q. You say you advise him of the condition. Tell me, 
what did you tell Mr. Graham about his case on May 14, 1963? A 
I told him he had an anthroum communication and I told him’ some- 
times you get trouble from it and sometimes you have a problem 
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from it. 1 said, “If you have problems with [211] this, come back 
and let me know and we will treat it further.” 

Q. To the best of your recollection today, that is what you 
told him, is that right? A. That is right. 

Q. You told him he had what, sir? A. A communication. 

Q. A communication? A. Yes, sir. 

Q. What else did you tell him? Did you tell him what a com- 
munication was or was he expected to understand because you used 
those particular words? A. Yes, I explained to him what it was. 

Q. Then you left out a part of what you told him. What did 
you tell him by way of explaining what a communication was? A. 
I told him he had a communication with the anthroum. 

Q. Did he understand that? A. He might have. He did not 


ask any question about it. 
xs * * 


[214] Q. What medicine did you give him to guard against any 


infection at that time? A. I gave him no medicine to guard against 
infection. 
Q. What medicines, if any, did you give him at all at that time? 
A. I gave him some APC’s. I gave him some pills for pain. 
Q. You gave him no antibiotics? A. No antibiotics. 
Q. Antibiotics or drugs that normally are administered or pre- 
scribed to reduce or keep down infection, is that right, sir? A. No. 
x * * 
[215] Q. When did you next see Mr. Graham? A. He came 
to me the next day. 
Q. What was his complaint at that time? A. He was having 
pain. 
xs *& * 
{216] THE WITNESS: Yes, I gave him a prescription the next 
day. 


BY MR. SHORTER: 

Q. You examined him the next day? A. No, I did not examine 
him the next day. 

[217] Q. You gave him a prescription? A. Yes. 

Q. What was the prescription called? A. Medicine for pain. 

Q. Medicine for pain? A. Yes. 

Q. Did you and he have any conversation about the opening? 
A. No, sir. 

*x* * * ' 

[219] THE COURT: No, you misunderstand. He is not go- 
ing to show that a tooth was left in there, or a part of a tooth’ was 
left in there. He is going to reduce it to the lowest denominator I 


assume that there was an infection that was left. 
x * * 


| 

Q. When you saw Mr. Graham the next date you had no con- 
versation with him about this opening, is that right? [220] A. No, 
sir. 
Q. You did not look to see if it had closed. had you. you did 


not examine him, is that right, sir? A. That is right. 
* * * 


Q. When was the next time? A. I do not recall seeing him ‘un- 
til August. August of 1963. | 
Q. How do you recall that it was not until August of '1963 
that you next saw him, sir? A. I don’t understand what you mean. 
Q. How do you recall that you did not see him, sir, in June or 


July of 1963? A. From my memory and also on the patient’s card. 
* * * 


[240] Q. Doctor, let us first assume the fact that there is an ex- 
traction. After the extraction was complete you noticed there was an 
oral anthroum communication as you have described [241] here for 
us Thursday. Let us also assume on the next day the patient comes 
back to see you and he has a complaint of pain. Now let us also 
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assume. Doctor. that from that point on continuing on until June, 
Jet us say the first week in June. 1963, there are complaints the pat- 
jent has and through May and the early part of June there is pain at 
the site of ‘his extraction. that is, swelling of the gum as we go into 
June. Let us then assume that there is an onset of his nose beginn- 
ing to run profusely and constantly a need to blow his nose. There 
is pus exuding from this particular site and also, Doctor, that the pa- 
tient has headaches. 

Now. Doctor. what would be the practice, the course that a den- 
tist practicing in the District of Columbia would take if this patient 


came to see him with these symptoms the first week of June, 1963? 
= * * 


[243] THE COURT: What was the practice of the District of 
Columbia for dentists operating in the same field that you were op- 
erating as of the given date? What would a dentist having been given 
these facts as of that date in the District of Columbia have done or 


been required to have done? 

THE WITNESS: If we don’t have all the facts— 

THE COURT: No, sir, no, Doctor. All that has been [244] 
put to you asa hypothetical question. He asked you to assume the 
truth thereof. Assuming those facts, what was the recognized prac- 
tice of reasonably skilled dentists operating in this particular field in 
the District of Columbia as of that time as to treatment or reference 
or anything else? 

x * * 

(245] THE WITNESS: He would evaluate the case on what he 
found there. If they had a healthy clot in the socket, you would 
notice that. If it was a healthy clot in there and it was a shattered 
membrane, he would restore and cover the opening and the socket 
could heal. If you noticed that there was a clean socket with bone 
exposed or if there was a drainage, purulent or clear, then you could 
make an incision, widen the area and make a flap, flush the area out 
and close the flap over it. 


BY MR. SHORTER: 
Q. That is what a dentist would have done? A. After that, if 
he still had problems, you would refer him to a nose and throat man. 
Q. What type of specialist is that? A. He is an ear, nose and 


throat specialist. 
* * * 


[249] Q. After you got a history and then determined the 
man had pansinusitis, what would the average dentist do? A. I 
could not perhaps speak for the average dentist. 

THE COURT: What is the practice in your field, sir? 

THE WITNESS: After we determined that it is pansinusitis? 

BY MR. SHORTER: 

Q. Yes. A. It would be to examine the area and depending 
on what you found there proceed from there. 

Q. Proceed, how? A. With your treatment. 

Q. You personally would treat it, sir? A. No, sir. 

Q. You mean a dentist would treat it? A. I would not at- 
tempt to treat a pansinusitis. We treat diseases when it abuts an ex- 
traction site in the anthroum. But pansinusitis—I would not attempt 
to treat pansinusitis. 

Q. What would you do with the case? A. If I was certain 
that it was pansinusitis, | would refer him. 

[250] Q. Does pansinusitis resemble any dental disease that 
would be within the competence of a dentist to treat? A. Ido not 
think I follow you there. 

Q. You say you see a condition of the disease at the extrac- 
tion site. You also, sir, saying the opening, this canal going from 
the site, into the sinus, and it was slow healing and there was swell- 
ing at the gums. There was pus exuding from the particular site and 
there was a strong odor and pain and headaches. Do these symptoms 
resemble any known illness or disease that would be within the con- 
fines of the dentist to treat? A. Yes, 1 heard him describe the same 
thing from a toothache. | 
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Q. You mean a tooth was taken out? A. Before a tooth was 
taken out. 

Q. We assume there is an extraction. Apparently there is an 
infection at the extraction site, and an oral anthroum opening and 
there is pus and an odor and pain and headaches. What disease or 
illness within the ken of a dentist would those symptoms fit, if you 
can think of some that it does fit? A. A toothache sometimes. 

Q. You mean to sit there and say you expected the man had 
a toothache? A. No, I did not say that. 

z= * * 

{251} Q. What illness or disease having these symptoms, sir, 
or within the specialty or competence of a dentist that treats it? A. 
A toothache. 

Q. It would be your assumption the man had a toothache? A. 
A toothache could have these symptoms. 

Q. You mean a toothache? A. An infected tooth could give 
you these symptoms. 

Q. The one you took out or some of those left in? What tooth 
would be causing the toothache? A. Maybe I do not understand 
the question. 

Q. We assume you had taken the tooth out. A. You said any 
dental disease that would semble the [252] symptoms you mentioned. 

Q. A toothache in what tooth? A. The infected tooth would 
cause those symptoms. 

Q. An infected tooth could cause disease at a site where the 
tooth had been extracted, sir, is that what you are telling us? A. I 
think you are going into something else. You asked me if there were 
any symptoms that resembled pansinusitis. 

Q. I also asked you to assume there had been a dental extrac- 
tion and also an oral anthroum from that site and also that there is 
disease at the site and also that there is a swelling and a foul odor, 
persistent headaches and facial pain. I want to know what illness 
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or disease within the purview of a dentist would you put those sym- 
ptoms to? A. A toothache, an infected tooth. 

Q. How would that be? A. It is hard to tell which way) an 
infection would go. 

Q. You mean one of the remaining teeth would be infected: 
sir? A. Maybe we are not talking about the same thing. 

Q. We have assumed that you have taken out a tooth. Do you 
understanding the question? A. Yes, sir. 

Q. Now you have removed the diseased tooth. Let us (253) 
assume you have taken it out on May 15, and later, the next day. 
the man comes back and he has pain. Also let us assume from that 
point on these symptoms would follow. He never had any of these 
symptoms before and from then on there would be paid at the site 
where you removed tooth. There would also be an oran anthroum 
opening, a fistual, and also, sir, that progressively there is swelling 
at this particular site. There is infection evidenced by pus and also, 
sir, too, the beginning of a foul odor and also extreme headaches. 


Assume the man would come back to you. What would you dia- 
gnose his condition to be? A. You could diagnose it as post-opera- 


tive pain. 

Q. Post operative pain? A. Yes. 

Q. That would account for the pain. But what would account 
for the pus and bad odor and the constant headaches? A. He had 
an infected sinus. 

Q. So he would have post-operative pain in connection with 
an infected sinus, is that right? A. Yes. | 

Q. Now then the dominant feature of this condition would 
not be post-operative pain. It would be what would be an infected 
sinus, is that correct? The infected sinus would cause him pain, is 
that not right? A. Not necessarily. The infected socket could cause 
[254] the pain. 

Q. But you also considered the person might have an infected 
sinus, is that right? A. That is correct. 
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Q. Would a dentist practicing in the District of Columbia be 
competent to treat an infected sinus? A. He could attempt it if it 
abuts the site where the extraction was. The main thing you want 
to do is get closure at the extraction site. But with the anthroum— 
you can treat it specially at the extraction site. 

Q. Would you be competent to treat it if the disease had spread 
throughout the maxillary sinus. and if so, how would you go about 
cleansing the sinus or ridding the sinus of this infection? 

THE COURT: Let me interrupt you. Let’s have one question 
at 2 time. 

BY MR. SHORTER: 

Q. How would you go about treating it in a hope of curing the 
the infected sinus? A. I would not try to cure an infected sinus. 

Q. You just said you would. A. I would try at the site of the 
extraction. 

Q. How would you treat the infected sinus? Do not tell me 
about the extraction. Tell me about the sinus. A. I would approach 
it. lance it, and flush it out and [255] and put a flap up. 

Q. In what way would this relieve the infection in the sinus? 
A. It would not relieve the infection of the sinus, but it would close 
up the infection of the mouth. 

Q. How about the infection already there? A. He could be re- 
ferred. 

Q. ‘But then in order to treat the infected sinus, you refer him 
to a specialist, is that right, sir, is that right? A. Right. 

Q. Now when you saw Mr. Graham on the 14th or the 15th, 
when you did this extraction, you said you took note of an oral an- 
throum opening of this fistual. Did it occur to you that he would 
need follow-up treatment? A. No, sir, that there was a possibility, 
but it did not occur. 

x *& * 

[256] Q. Do you remember at page 28 the question being put 

to you and it appears at page 28: “Q. When you referred to this, 
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you referred to the communication between the mouth and sinus? 
“A Yes. You could say it was pathology.” | 

You described this communication as being a condition of path- 
ology. Now my next question was: “Q. Was it a condition that 
required treatment, sir? “A. It was a condition that required ! fol- 
low-up observation to see if it was going to heal properly.” 

Now do you say today, sir, that it did not require any follow- 
up observation or any treatment? 

* * * 

(257] Q. Then I take it you made no effort to contact Hens 
sir? A. Yes, sir, I did make an effort to contact him. When his 
wife came in for a subsequent visit, I asked her to tell him to come 
in and see me. | 

Q. When was this? A. I do not remember the exact date, but 
it was in July. | 

Q. It was in July? A. Yes. 

* * * 

[258] Q. Now referring to this plaintiffs card, sir, your office 
chart, give us a date you saw this man following his extraction. 
Give us a precise date. 

(The matter referred to was marked as Plaintiff Exhibit No. 3. 
for identification.) 

BY MR. SHORTER: 

Q. What was that date? 

THE COURT: By that date you mean the date after the ex- 
traction? 

MR. SHORTER: Yes, sir. 

THE WITNESS: It was August 17, 1963. 


*x * * 


[259] Q. What was the patient’s condition, what was his com- 
plaint on August 17, 19632 A. That he had this nasty taste from 
his mouth and that he was having trouble with his nose and there 
was a drainage in his mouth and a nasty taste. | 

| 
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Q. What did he refer this to, sir? What history did he give you 
concerning this condition, sir? What did he relate to you? What did 
he refer this taste in his mouth to, sir? A. I do not know what. I 
guess he said he referred it to the extraction site maybe when the 
tooth came out. 

Q. Did you examine him at that time? A. Yes, sir. 

Q. What did you see? A. I saw a fistula draining at the ex- 
traction site. 

Q. You saw the fistula draining? A. Yes, sir. 

Q. Was the socket healed or not? A. The closure was not 
complete. He had this fistula that was draining. 

Q. Did you recognize this as the same fistula that you saw at 
the time you did the extraction, sir? [260] A. Well, it was not a 
fistula, then. 

Q. It was just an opening then? A. Yes, sir. 

Q. By that you mean it had become larger, sir? A. No, sir, 
it had become smaller, a smaller opening. 

Q. What diagnosis did you make at that time based on your 
examination and the findings of it, sir? A. He had a fistual tract 
that refused to close. 

Q. What did you attribute that to, sir? A. Infection of the 
socket. 

Q. Infection in the socket. Did you think, sir, that his sinus 
was infected at that time? A. Yes, I did. 

Q. So infection of the socket and an infection of the sinus? 
A. That is right. 

Q. So what did you do, sir? A. Sol lanced the area, flushed 
it out, made the opening larger and flushed it out with normal sa- 
line solution. 

Q. Were you thereby taking to treat the infection at the site 
of the socket or the infection of the sinus? A. Treat the infection 
at the site of the socket. 
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Q. You were not attempting to treat the sinus infection? | A. 


No. 
Q. Because you did not have the capacity to do that, [261] 
A. No, sir. 


** * ‘ 
| 

Q. So then what did you tell this patient or advise him to do, 
sir, concerning the infected sinus that he thought he might have, sir? 
A. I told him to come back and let me see how it was going to heal 
up, to see if we could affect closure of the site. 

Q. We are speaking about the sinus now. I am asking about 
the infected sinus. A. Would you rephrase the question? 

(Off the record.) 

BY MR. SHORTER: 

Q. My question is: What did you tell this patient, plaintiff, to 
do about his infected sinus and you did not undertake to treat it, 
sir? A. I did not tell him anything to do about his sinus, but I did 
tell him to return so I could check to see if the place was closing up. 

Q. Did you tell him at that time that you suspected that he 
had an infected sinus? [262] A. I do not know. I don’t remember 
if I told him then or not. 

Q. When did you next see Mr. Graham? A. On the 24th. 

THE COURT: This is still August? 

THE WITNESS: Yes. sir, August 24, 1963. 

BY MR. SHORTER: 

Q. Did you make examination of him at that time? A. Yes, 
sir, I examined the site. i 

Q. And what did you find at that time? A. I found that the 
area had closed over. 

Q. Had done what, sir? A. We had affected closure of the 
socket. 
Q. Did that also mean the fistual, had the fistula closed at that 
time, sir? A. Yes, sir, in my opinion it had closed. | 

| 


JA 38 


Q. Did you give him any treatment at that time? A. I think 
he asked for some pills. He said he was having pain or something. 

Q. Where did he say he was having this pain? A. He said he 
was having headaches. 

Q. Now in reference to the diagnosis of infected sinus that you 
had made on the 17th, what conclusion did you reach about that 
condition when you saw him on the 24th, sir, based on the symptoms 
that he gave you? [263] A. When you say what conclusion— 

Q. Yes, sir. A. I don’t understand. 

Q. When you saw him on the 24th, sir, what determination 
did you make about the condition of his infected sinus that you had 
diagnosed on the 17th? A. I was not treating him for an infected 
sinus. 

Q. You knew he had it, did you not, sir? A. It is possible 
that he had it, yes, he had it. 

Q. You knew he had it, is that right, sir? A. I was reasonably 
certain, yes. 

Q. I want to know what advice did you give this patient about 
his infected sinus at that time, sir, if you gave him any? A. At the 
time I told him we had affected closure, that the place had closed 
off and I said he was doing fine. And this is what I was basing it 
on. I asked him to come back the following week and then that is 
when he told me he was still having headaches. Then I offered to 
take him to a specialist for sinus trouble. 

Q. When was this you offered to refer him to a specialist, sir? 
A. I don’t remember the exact day after we had affected closure of 
the socket. He said he still had headaches and I said maybe I should 
let one of my colleagues look at you and [264] see if he can clear 
this up. 

= * * 

[267] Q. Did you ever notice this foul odor in his mouth, sir? 

A. Not then. 
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Q. When did you notice it, sir? A. When he had a draining 
fistula in his mouth. 

Q. That was on the 17th? A. Yes, sir. 

Q. 17th of August, is that right, sir? A. That is correct, ‘sits 

*x* * * 

Q. When you saw him on August 6, 1963, you gave him 268} 
again no treatment or advice regarding his infected sinus? A. No, 
because he had me believe he was doing fine. 

Q. When you saw him on September 9, 1963? A. He told me 
he was doing fine, but he still had those headaches and that is when 
I asked him maybe we should have somebody else take a look at it. 

Q. Did you then remember that you previously thought he had 
an infected sinus? A. Did I remember then? 

Q. Yes, sir. A. Maybe you could say that, yes. 

Q. When did you see him again? A. I did not see him any 
more after the 9th. 

* * * 
[278] BY MR. MURPHY: 

Q. Would you state your name? A. Helen G. Issacs. 

Q. What is your occupation? A. Tama receptionist. 

Q. For whom are you a receptionist? A. Dr. Vernell Roberts. 

Q. Were you so employed in May and June and July and Au- 
gust and September of 1963? A. Yes, I was. 

Q. Did you assist Dr. Roberts in extracting a tooth from Mer. 
Graham’s mouth on May 14, 19632 A. Yes. 

Q. Was there a conversation with Mr. Graham after the ¢ extrac- 
tion? [279] A. After the extraction, yes. He was asked to come 
back. 


Q. Did Mr. Graham come back to your knowledge? A.! He 
came back the next day. 

Q. Thereafter when did he come back to your knowledge as 
a receptionist? A. August 1963. 
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Q. In the interim period were you present at any conversation 
conceming Mr. Graham involving Mrs. Graham? A. Yes, I was. 

Q. When did that take place? A. That was in July. 

Q. What was the nature and substance of this conversation 
with Mrs. Graham in July? A. She came into the office. She said 
that her husband was complaining of pain and we asked her to tell 
her husband to come back and that Dr. Roberts would check it out 
and see what was wrong. 

Q. After this conversation in July the next time Mr. Graham 
came to the office was it in August you said? A. Yes, August. 

Q. Do you recall how many times approximately Mr. Graham 
came to see Dr. Robert in August of 1963? A. August—three times. 

* ££ * 
[301] BY MR. MURPHY: 

Q. Commencing with your relationship with Mr. Graham in May 
of 1963, can you tell us what your attention to Mr. Graham was on 
May 14, 1963? A. Mr. Graham came to the office without an ap- 
pointment. He said he had a serious toothache and wanted me to 
examine him and check it. 

Q. Did you then examine the tooth? A. Yes, sir, I did. 

Q. Asa result of your examination you made the determina- 
tion to have the tooth taken out and so advised Mr. [302] Graham? 
A. Yes, sir, I did. 

Q. After the tooth was extracted, did you give Mr. Graham 
any instructions? A. Yes, sir, I did. 

Q. What instructions did you give him? A. I told him that he 
had I believe ruptured a sinus in the extracted tooth. 

THE COURT: You told him he had a ruptured sinus? 

THE WITNESS: | told him he had a communication and rup- 
tured sinus, not to blow his nose hard, that these things sometimes 
happen. I would like to watch it to see if we are going to get clos- 
ure. 


| 
BY MR. MURPHY: | 

Q. When did you anticipate closure, if it would close in the 
normal course? A. You mean the length of time? 

Q. Yes. A. I expected it would have closed by two or three 
weeks. 

Q. Mr. Graham came back to see you the next day, did he not? 
A. Yes, sir. 

Q. What was his complaint at that time? A. He complained of 
pain in the area of the [303] extraction. 

Q. This is a fairly common pain after having a tooth extracted? 
A. Yes, sir. 

Q. Did you do anything for Mr. Graham on the day after the 
tooth was extracted? A. I gave him a prescription for pain. , 

Q. To your recollection to save time the next time you saw 
Mr. Graham was in August? A. Yes, sir. 

Q. On that occasion what were Mr. Graham’s complaints? A. 
He complained of pain in the area where the tooth was extracted. 

Q. Were you able to observe any other situation with regard 
to his mouth? A. Yes, sir. 

Q. What condition were you trying to reat? A. There was a 
drainage, fistula track and I tried to clear up the infection in it, 

Q. Did you at that time consider the infection was in the track 
itself at the site of the tooth that had come out? A. Yes, sir. : 

Q. And the treatment which you had decided upon was what? 
[304] A. To try to affect closure of the opening. 

Q. When you have one of these sinus’ opening, this track, this 
fistula, what is the accepted practice of physicians or dentists in deal- 
ing with that? A. The accepted practice is to try to clear up the 
infection and get it to close. 

Q. What did you mechanically do to try to get this to heal at 
that time? A. Well, I made a flap, opened up the area, serrated it, 
then placed some medicine in it and tried to get a new clot, a new 
blood clot to form in there. 
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Q. Did you also give Mr. Graham some medicine to take at 
home? A. Yes. sir. I did. 


Q. What medicines? A. I gave him some Terramycin capsules 
to help remove the infection. 

Q. You next saw Mr. Graham on what occasion? A. I saw 
him about 2 week later. 

Q. At that time what did the operative site look like? A. It 
looked good. It was almost healed, almost closed over. 

Q. Mr. Graham still had a complaint of pain, did he? A. Yes, 


sir. 

Q. You followed him there on two other occasions he had [305] 
come in and checked him? A. Yes, sir. 

Q. On the last occasion when you saw him, was the opening, 
the sinus track, this fistula we discussed, was this closed? A. Yes, 
sir, it was closed. 

Q. At that time what were his complaints other than the fact 
that he had this opening in his mouth? A. He said he was feeling 
fine, that everything was good. 

Q. But did he give you complaints at all at that time? A. I 
do not remember whether it was that time or the time following, 
but he did say he had headaches. 

Q. When the dental condition had cleared and he continued 
with the symptom of headache, what did you do at that point? A. 
Well, I offered to have a colleague of mine take a look at him, dis- 
cuss the case with a specialist. 

Q. When you speak of a colleague, what do you mean, in what 
context? A. An ear, nose and throat man, a doctor. 

Q. Did Mr. Graham accept your suggestion? A. He pretended 
to accept it, but he did not go along with it. 

Q. ‘He made no further contact on that suggestion? [306] A. 


No, sir. 
= * 
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[319] MR. MURPHY: If Your Honor please, I would like to 
offer in evidence a part of the answer to the interrogatory number 
seven wherein the plaintiff set forth the sequence of visits. It is 
everything but the first sentence. 

THE COURT: Is there any objection? 

MR. SHORTER: No, sir. 

** * 
* * * Mr. Graham gave us the following answer to an interrogatory. 

“After the extraction of the tooth, he gave me some pain 

killer and some other medicine the first time. The next time I saw 
him he gave me a prescription. The next time he lanced my gum 
and gave me a prescription. He did this quite a number of times. 
I am not sure how many. This continued for about a month or so. 
First I went to him two or three times a week. Later as my con- 
dition got [320] worse I went every day (for about two weeks).” 


That is the end of his answer. 
*x* * * 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,290 


RAYMOND GRAHAM, 
Appellant 


Vv. 


VERNELL R. ROBERTS, 
Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


QUESTION PRESENTED 


In the opinion of appellee, the question is: 


In a malpractice suit brought by a patient against his dentist, 
where the only negligence alleged is a failure to timely refer plain- 
tiff to an ear-nose-and-throat specialist upon ascertaining, or when 
that facts were such that the defendant should have known, that 
plaintiff was suffering from an infection requiring such referral, was 


the trial court justified in granting a motion for judgment notwith- 
standing the verdict where there was a total absence of evidence to 
establish: 


a) That timely referral would have prevented or reduced the 
spread of infection. with consequent reduction in plaintiffs injuries 


and damages. 


b) That if an earlier referral had been made the medical spe- 
cialist could have obtained satisfactory results by means of treat- 
ment less severe in character and duration than that actually used 


r affacr 4 
re 


~ “Ir2 
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This case has not previously been before this Court. 


REFERENCE TO RULINGS 


The Court is referred to the trial Court’s memorandum opinion 
dated April 9. 1969. granting appellee’s motion for judgment n.o.v. 


COUNTER-STATEMENT OF THE CASE 


This suit arose from a claim of malpractice against the appel- 
lee. Dr. Roberts. a licensed dentist practicing in the District of 
Columbia. The allegations of negligence set forth in the Complaint 
are twofold. Le.. that Dr. Roberts extracted one of appellant's teeth 
in 2 careless and improper manner; and secondly, that he did not 
render proper and adequate post-operative care and treatment. 
(J.A. 1, 2). At trial, appellant abandoned the former claim and 
limited his offer of proof to one theory of negligence, namely that 
he developed a post-extraction sinus infection, that there came a 
time when appellee knew or should have known that the sinus in- 
fection was present, at which point appellee departed from good 
practice by failing to refer appellant to a medical specialist. Appel- 


‘lant did not contend that Dr. Roberts was in any way responsible 
for the initial development of the sinus infection. 


The evidence established that Dr. Roberts extracted appellant’s 
upper right second molar on May 14, 1963. Appellant testified that 
from that date through September 1963 he visited Dr. Roberts on 
numerous occasions and experienced various symptoms, beginning 
with pain (J.A. 9), swollen gums (J.A. 11), headache (J.A. 11), dis- 
charge from the nose (J.A. 11) and mouth odor (J.A. 11). 


Dr. Roberts testified that as a result of the extraction an oral- 
antral communication, i.e. an opening from the mouth to the maxil- 
lary sinus, developed and appellant was instructed to return if this 
caused any trouble (J.A. 28). Appellant did return on the follow- 
ing day complaining of pain and was given a prescription for medi- 
cation. Based upon his recollection and office records, Dr. Roberts 
testified that appellant did not return until August 1963 (J.A. i29), 
more specifically August 17, 1963 (J.A. 35). Examination’ dis- 
closed a fistula draining at the extraction site (J.A. 36) which ‘ap- 
pellee treated by lancing, enlarging the opening and flushing it out 
with saline solution (J.A. 36). Dr. Roberts diagnosed appellant’s 
condition at that time as infection of the socket and the sinus 
(J.A. 36). He testified that a dentist would treat an infected sinus 
if it abutted the extraction site by attempting to close the site 
(J.A. 34), thereby preventing passage of bacteria from the mouth 
to the sinus. If the problem persisted, the patient would ‘be re- 
ferred to an ear, nose and throat specialist (J.A. 31). Dr. Roberts 
also testified that upon making a firm diagnosis of PEESETS SS he 
would refer a patient to a specialist (J.A. 31). 


In addition to appeilee, who was called as an adverse witness, 
appellant offered expert testimony by Dr. Joseph Sabri, a medical 
doctor specializing in the treatment of diseases of the ear, nose and 
throat (otolaryngologist) (J.A. 16). Dr. Sabri testified that appel- 


lant first consulted him on September 25, 1963. His condition was 
diagnosed as right pansinusitis. infection involving all the sinuses on 
the right side (J-A. 17). Dr. Sabri expressed the opinion that the 
tooth extraction initiated the sinus infection since there was no 
prior history of sinus trouble (J.A. 18). He indicated that the usual 
pattern in ‘such cases was for the infection to develop in the maxil- 
lary sinus and from there spread to other sinuses (J.A. 19). He tes- 
tified that appellant’s condition on September 25, 1963. was severe 
and had been so. in his opinion. for several weeks. 


Dr. Sabri scheduled appellant for admission to the Washington 
Hospital Center on September 30. 1963. for surgery. While await- 
ing admission. appellant developed swelling of the forehead and eyes 


due to a flareup of the frontal sinusitis (J.A. 20). On Septem- 


ber 30. 1963. Dr. Sabri performed a surgical procedure to reduce 
the aforesaid swelling by drainage (J.A. 20). On October 14, 1963, 
he performed a right radical frontal sinusotomy and right antros- 
tomy (J.A. 17). Appellant was last seen by Dr. Sabri on May 12, 
1964. at which time his sinuses were free of infection and he had 
no complaints (J.A. 21). 


ARGUMENT 
I 


APPELLANT FAILED TO INTRODUCE EVIDENCE THAT THE 
ALLEGED NEGLIGENCE OF APPELLEE WAS THE 


PROXIMATE CAUSE OF ANY INJURY TO HIM 


Assuming, arguendo, that the evidence in this case would sup- 
port a jury determination that appellee was remiss in not referring 
appellant to a medical specialist at some point before Dr. Sabri was 
consulted, appellee contends that the proof was fatally deficient on 
the issue of proximate cause. 


The only allegation of negligence remotely supported by com- 
petent evidence is the charge that there came “‘a time in August of 
1963 when the appellant knew or should have known that the di- 
sease had reached a state where he could no longer treat it.” (Ap- 
pellant’s Brief. p. 9). It cannot be overemphasized that there 'was 
absolutely no evidence that Dr. Roberts was at fault for the de- 
velopment of the sinus infection. There was no evidence with re- 
spect to when, in the exercise of good practice, he should have diag- 
nosed the condition other than his own testimony that as of August 
17. 1963. he believed there was sinus involvement. Assuming that 
at that point he should have referred the patient to an otolaryngo- 
logist. the question is what injuries and damages flowed from ‘this 
failure? 


From this point on there is a total lack of evidence. In order 
to establish a prime facie case, it was incumbent upon appellant to 
allege and prove, with a reasonable degree of specificity and cer- 
tainty, that the delay aggravated the already existing condition 
and/or permitted the infection to spread further than it otherwise 
would have, thereby causing injury and expense which he might 
have spared. 


Obviously the jury could not be permitted to reach such a con- 
clusion through a process of conjecture and speculation. The bur- 
den was on appellant to introduce competent evidence on this 
point, and since the subject was not one within the competence and 


ordinary knowledge of laymen, expert medical testimony was re- 
quired, Rodgers v. Lawson, 83 U.S. App.D.C. 281, 170 F. 2d. 157. 


The closest appellant came to illuminating this area was his 
question to Dr. Sabri asking how long the pansinusitis existed prior 
to his initial examination on September 25, 1963. The reply “sev- 
eral weeks” provides no comfort to appellant. If any inference at 
all is permissible from this statement, it would be that by the time 


appellee should have referred appellant the infection had already 
spread to all the sinuses and presumably the same hospitalization 
and surgery would have been required. But even this is speculation 
and we are left with the conclusion that there is simply no way the 
jury could properly have determined what. if anything. would have 
been different if plaintiff had been referred earlier. 


In this respect the case is similar to Bonner v. Conklin. 61 
App. D.C. 336. 62 F. 2d 875. In that case the plaintiff claimed 
that the condition of her womb was due to the defendant physi- 
cian’s failure to be present during the entire childbirth period. In 
affirming a directed verdict for the defendant. this Court stated: 
“A review Of the evidence fails to disclose any testimony to the ef- 
fect that the absence of the doctor from the hospital was the proxi- 
mate cause of the trouble complained of . . . there is no evidence 
that had defendant been present and exercised reasonable profes- 
sional skill. the result would or could have been different.” (Em- 


phasis supplied). Also see Morse v. Moretti 131 U.S. App-D.C. 158, 
403 F. 2d 564. 


Other jurisdictions have reached the same result when con- 
fronted by a similar lack of proof. The case of Carrigan v. Roman 
Catholic Bishop. 178 A. 2d 502, involved a plaintiff who fell from 
a hospital bed on August 30, 1956. X-rays disclosed a fracture of 
the left side of the pelvis, but a fracture of the upper femur was not 
detected. Because of continuing symptoms, the attending physician 
recommended further x-rays in May 1957, which disclosed an un- 
united fracture of the neck of the left femur. 


The defendant doctor testified he had advised further x-rays 
on January 27, 1957, but this was disputed. If his testimony were 
disbelieved, a finding of negligence would be warranted. But with 
respect to the issue of causation the Supreme Court of New 
Hampshire stated: 


“In order for the jury to find the defendant liable, 
evidence that a better result could have been achieved 
by discovery of the fracture in the previous February 
or March was an essential prerequisite. The plaintiff 
furnished no evidence that discovery of the fracture be- 
tween January and May 1957 would or could have re- 
sulted in any different or more successful course of 
treatment.” 


In the case of Deckard v. Sorenson, 2 Cal. Rptr. 121, the 
plaintiff injured both knees in an automobile accident. From ex- 
ternal appearances the left knee was the more seriously injured. but 
x-rays disclosed a small lineal fracture of the right patella. The de- 
fendant doctor inadvertently applied the cast to the left knee and 
subsequently admitted his mistake to the patient. In affirming a 
nonsuit, the appellate court held: 

“Although the plaintiff testified that she prea 
went to another doctor. no evidence was offered as to 
what treatment. if any. was given. There was no evit 
dence to establish that any alleged residual stiffness of 
plaintiff's knee was the result of anything done or 
omitted by defendant. In short, there was no evidence 
offered to establish that any act or omission on the 
part of defendant was the proximate cause of any in- 
jury suffered by plaintiff. 


*x* * * * F * * 


It must be recollected that plaintiff was injured in 
the automobile accident and that the injuries of which 
she complains could well have been the result of that 
collision. The burden was upon plaintiff to establish 
that because of negligence of the defendant her injuries 
were aggravated or she received some injury or damage 
which would not have otherwise occurred. In the ab- 
sence of a showing that such result was a matter of 
common knowledge expert testimony was required.” 


Appellee respectfully submits that appellant has misconstrued 
the trial judge’s opinion when he states that it “puts the onerous 
burden on the innocent plaintiff to show a particular point in time 
with exactness as to when the appellant should have been referred 
to 2 specialist.” (Appellant's Brief. p. 10). As indicated in the pre- 
ceding discussion. even if a particular point in time is conceded, 
e.g. August 17. 1963. appellant has still failed to carTy his burden. 
The only effort appellant makes to overcome this deficiency is to 
advance the novel proposition that once having offered evidence suf- 
ficient to support 2 finding of negligence. the burden shifted to ap- 
pellee to “rebut the inference” that he was responsible for all of ap- 
pellant’s claimed injuries and damages. (Appellant’s Brief, p. 10) 


It does not appear necessary to cite additional authority for 
the fact that proximate cause is an essential element of a plaintiff's 
case. and the burden of proving causation by 2 preponderance of : 
the evidence remains with him. 


Il 


IN ADDITION TO THE LACK OF EVIDENCE OF CAUSATION, 
THE VERDICT WAS SUBJECT TO BEING 
SET ASIDE ON OTHER GROUNDS 


Although the trial judge assigned as his reason for granting 
judgment n.o.V. the plaintiff's failure to show proximate cause, ap- 
pellee submits that his action can be further justified on the addi- 


tional grounds which were discussed in appellee’s post-trial motion. 


The verdict was clearly against the weight of the evidence since 
it was founded upon the testimony of a plaintiff who told three dif- 
ferent versions about the sequence of events in his relationship with 
Dr. Roberts, one in his answers to interrogatories, another in his 
deposition, and a third in his testimony at trial (J.A. 23-25, 43). 


During cross examination appellant stated several times that he sim- 
ply could not remember what had transpired or the dates thereof. 
When viewed in its totality, appellant’s testimony can only be de- 
scribed as inherently incredible and the verdict could have been set 
aside on this basis alone. 


In the area of expert opinion evidence, all of the testimony of 
Dr. Sabri dealt with the causal connection between the extraction 
and the development of the infection. As we have seen, this testi- 
mony is irrelevant in the face of appellant’s abandonment of the 
contention that the extraction was negligent. 


In short, the evidence in this case presents the picture of a 
dental patient who experienced a post-extraction complication 
through no fault of the dentist; a conflict with respect to the den- 
tist’s opportunity to observe the patient and diagnose his condition. 
with the patient admittedly unsure about the sequence of events; 
treatment by the dentist which was in accord with accepted stand- 
ards of dental practice in the light of the symptoms and complaints 
presented, but which was not successful in alleviating condition: 
subsequent medical and surgical treatment by a specialist which ef- 
fected a cure. 


Under the circumstances, it is clear that it would have been a 
manifest injustice to permit the jury's verdict to stand in this case. 
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CONCLUSION 


For the reasons set forth above, appellee submits that the 
judgment of the trial court should be affirmed. 
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